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§ 6:1 Choosing delivery approach: General observations

One of the planning decisions that an owner must make is how
to have the necessary design and construction services delivered.
The decision is often not made on the basis of any analytical
evaluation, but rather on whether the owner knows or first makes
contact with a design professional or a contractor. If the first
person the owner contacts with regard to its project is an
architect, then the owner will likely end up exploring the
traditional design-bid (or negotiate)-build delivery approach.1

Similarly, if a general contractor is first engaged, the owner may
very well end up with a negotiated design-build project2 If the
owner first contacts its lawyer with respect to a project, there is
no telling what might happen. Project delivery choice made in
this haphazard way may prove quite acceptable to an owner, but
it should not be confused with an independent evaluation. To the
extent an owner is not sufficiently experienced to undertake such
an evaluation with its own resources, then the use of consultants
specifically retained to provide planning advice and services may
be a desirable option.

Some general observations can be made with respect to the ap-
propriateness of specific project delivery systems, although they
are just that—generally espoused beliefs that may not apply to a
specific situation. For example, it is often thought that the
traditional delivery system, whereby the owner retains an
architect or engineer to provide advice and design services, and
then separately contracts with a general contractor (through bid-
ding or negotiation), is the most appropriate method for an unso-
phisticated owner desiring little involvement in the day-to-day
execution of the project. This traditional system is fairly easy for

[Section 6:1]
1See § 6:2.
2See § 6:15.
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an owner to utilize because it may rely upon the design profes-
sional for advice and contract administration services. A
drawback, however, is the linear nature of this delivery system
(i.e., that design must essentially be completed before the
construction phase can begin) which can increase the time and
ultimately the cost of the project (although cost uncertainty is
usually reduced).

The design-build delivery system, on the other hand, presents
greater opportunities for construction expertise to be employed
during the design phase. This may allow for more nonlinear ser-
vices (e.g., fast-track construction). Nevertheless, the use of a
single source for both design and construction, while cutting down
on interteam disputes, also reduces the checks and balances
provided the owner under the traditional system. Thus, it is
sometimes expressed that this delivery system is better suited to
more sophisticated owners who have conducted a fair amount of
precontract planning.3

Still more delivery choices exist. At one extreme, an owner may
choose to act as its own designer and general contractor.4 Few
owners choose this alternative for anything but very small
projects. At the other extreme, an owner may choose to place
itself in the role of real estate buyer. Under such an arrange-
ment, an owner (who in reality does not own anything during the
design and construction phase) may contract with a developer or
‘‘turnkey’’ contractor to purchase the land, and design and build
the structure.

Most owners, however, acquire the real estate on which the
project is to be built. In these cases, there are still numerous op-
tions available to the owner looking to acquire design and
construction services. There are numerous acquistion variations,
including a multi-prime approach whereby the owner forgoes hir-
ing a general contractor and enters into separate agreements
with various specialty contractors.5 It is not uncommon for own-
ers to employ the services of a construction manager in this kind
of arrangement.

In an age of outsourcing, some large commercial owners have
explored the possibility of retaining the services of construction
professionals to perform such preconstruction services as facili-

3See Cushman & Taub, Design-Build Contracting Handbook (1992).
4Many of the professional licensing laws provide an exception for owners

who choose to act as their own design professional or general contractor. See
§ 6:14.

5See § 6:14.

§ 6:1 BRUNER & O’CONNOR ON CONSTRUCTION LAW

532



ties management and project planning. Of course, it is possible
for the owner to choose to become actively involved in one or
more aspects of the construction in nearly any of these
approaches. It is not uncommon for owners to act as general
contractors on discrete portion of their projects, such as landscap-
ing and interior furnishing—to name just a few. Each project
delivery system has its own advantages and disadvantages
depending on the dictates of the project and its participants.

§ 6:2 Choosing delivery approach: General
observations—Design-bid-build

The design-bid-build delivery method is still the most com-
monly used approach in the United States, although the design-
build1 method may eventually eclipse it by the second decade of
the 21st century. This delivery method is sometimes referred to
as the ‘‘traditional approach.’’ Tradition, in this case, is of some-
what recent vintage, since throughout most of human history,
building development proceeded on a design-build basis with
master builders responsible for both design and construction.

Under the design-bid-build approach, the owner first retains a
design professional who is responsible for developing a relatively
complete design for the project. The design phase often proceeds
in three stages:

1. Schematic design;
2. Design development; and
3. Construction documents.

If the design professional hired is an architect, it is common for
the architect to retain its own consultants, such as civil, mechani-
cal, and electrical engineers, to assist in putting together a
complete design package. The term ‘‘complete’’ is relative because
the design work on few projects is actually 100% complete. Most
owners find that the costs necessary to bring design documents
from the somewhat arbitrary percentage of 90% completion to
totally complete do not justify the benefits derived from a
complete design. Nevertheless, the design documents under this
approach are sufficiently detailed to enable contractors to ef-
fectively bid for the work.

Once the design is complete, the bidding phase takes place.
The bidding phase is generally the briefest of the phases. With a
sufficiently complete design in hand, the owner is able to request

[Section 6:2]
1See § 6:15.
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contractors to submit bids for the work. In public construction,
the selection process is driven almost exclusively by price. Private
owners have more discretion in considering other factors when
selecting a contractor. Upon the selection of a contractor and the
issuance of a notice to proceed by the owner, the next phase
begins.

§ 6:3 Choosing delivery approach: General
observations—Design-bid-build—Build phase

The build phase of the traditional design-bid-build approach is
typically the most lengthy of the three phases. The role of the
design professional during this phase can range from providing
no services to, on the far end of the spectrum, providing complete
contract administration services. Common contract administra-
tion services include observing the construction for purposes of
determining conformance with the plans and specifications,
evaluating contractor pay requests, issuing responses to field
generated requests for information, issuing substantial comple-
tion certificates, and evaluating change order requests.

§ 6:4 Choosing delivery approach: General
observations—Design-bid-build—Advantages and
disadvantages of design-bid-build approach

The first advantage of using the design-bid-build approach is
the ability to use competitive bidding to select a contractor. In
many instances, public owners are statutorily required to use
competitive bidding, and are therefore compelled to use design-
bid-build. A private owner may regard competitive bidding as
advantageous for budget reasons. Because the design is complete
it is possible to obtain good cost projections. Detailed plans and
specifications place more of the risk of scope of work miscalcula-
tions on the contractors. A uniform set of detailed requirements
for all contractors to bid from enables the owner as much as pos-
sible to make an ‘‘apples-to-apples’’ comparison between the
contractors’ bid prices.

A second advantage is that this approach (and the standard
contracts typically used with it) have a long history of usage, are
well understood and have established precedent in practice and
in case law. It is relatively easy for parties to reach agreement
when using standard form contracts. Moreover, there is a fair
degree of historical predictability to the rights and responsibili-
ties of the parties performing the traditional approach contracts,
and therefore guidance, in the form of past practice or precedent,
exists to assist in resolving disputes and interpreting the
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contracts.
Third, for the parties, contractual relationships in the design-

bid-build approach are relatively uncomplicated. The owner has
only two basic contracts, one with the designer and one with the
contractor. The designer has overall responsibility for the design,
and therefore has control over the coordination of all aspects of
the design, which would not be the case if the owner entered into
separate design contracts with the various specialty consultants.
Similarly, the contractor has responsibility for the overall
construction and therefore greater control over the various
specialty contractors it will hire as subcontractors to perform the
construction. A contractor enters into the project having a final-
ized design, which at least theoretically makes planning and
coordinating the work more stable and convenient. If there is a
design problem, the owner needs only to turn to one party, the
designer. Similarly, if there is a construction problem, the owner
needs to look only to the contractor.

Finally, the traditional approach creates a system of checks
and balances. The architect will typically be able to evaluate the
general contractor and its progress, and the general contractor
will often be able to point out problems with the design. The
avoidance of any conflict of interest between the owner and design
professionals can be quite comforting to many owners. Under the
design-bid-build system, the design professional is clearly aligned
with the interests of the owner. Because the owner is often the
party with the least amount of design and construction expertise,
this alignment serves to protect the owner from deficient
construction services.

There are, however, disadvantages with the traditional ap-
proach, and many of those disadvantages are simply the converse
of the advantages. First, because the sequence of designing, bid-
ding, and building the project is linear, it may be more time
consuming. Because little construction work can begin until the
design, and then the bidding, are completed, the traditional ap-
proach will often take relatively longer to conclude than other
approaches. In today’s fast-paced world of immediate needs and
rapid obsolescence, interest charges, and inflation, time can be
critical.

Secondly, although the designer and owner set budgets and
prepare estimates, with the design-bid-build approach the actual
prices are not known until the design is completed and bids are
received. The actual feasibility of the design is therefore not
known until late in the process. Until the bids are received, the
owner and the designer may rely on estimates prepared by the
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designer, estimates which many regard as suspect.1 It may be dif-
ficult to obtain financing or unwise to proceed based solely on
estimates of cost provided by the designer.

Finally, when a problem does occur, it is not uncommon for the
contractor to insist that the root of the problem is a design error,
while the designer insists that the problem is caused by a
construction deficiency. Being inexperienced in design or
construction, the owner is often left confused and in the middle.
While the designer and the contractor point fingers at each other,
nothing gets done to resolve the problem, causing critical delay to
the project. Or the owner may require the contractor and de-
signer to proceed, not knowing whether the selected course is the
correct one or who will be responsible for the costs of any reme-
dial measures taken. Litigation or arbitration is an all-too com-
mon by product of these disputes.

These are significant drawbacks. The owner has no single
entity to hold responsible in the event that problems arise. The
design-bid-build approach can foster adversarial relationships be-
tween the design and construction teams. Moreover, the approach
is not particularly flexible from a project scheduling standpoint.
In order for contractors to properly bid the work, the design must
be sufficiently complete to allow them to submit bids without sig-
nificant sums of money being added for contingencies. As a conse-
quence, this approach is difficult to employ in situations where
the owner wishes to have construction commence before the
design is complete. If such action is desired, then the design team
must prepare phased design packages for separate bid letting
and construction. This complicates the process and can increase
project costs and the potential for disputes.

§ 6:5 Choosing delivery approach: General
observations—Design-negotiate-build

The design-negotiate-build method is a common variation on
the design-bid-build approach. Instead of bidding the work, the
owner negotiates with a single or limited number of prequalified
contractors. The benefits of this approach include opening the
competition to qualified contractors that would otherwise pass on
the project out of a philosophy of avoiding bid competitions. These
negotiations can also provide a basis for fine-tuning the design
because the negotiation process may raise constructibility issues.
The design-negotiate-build variant is most often used by private

[Section 6:4]
1See §§ 17:44 to 17:47.
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