
contractors are able to make reasonable estimates with allowable
contingencies to arrive at a proposed maximum price. As with
the cost reimbursement contracts, fixed fee contract equitable
adjustment provisions allowing recovery of reimbursable costs
must define such costs sufficiently to confirm the basis for
reimbursement.3

§ 2:28 Types of Contracts—Cost sharing
The “cost sharing” contract envisions an outright sharing of

costs by the owner and contractor on an agreed percentage basis.
This form of contract is utilized primarily in the design-build
context in which the design builder invests a portion of the funds
required for development and completion of the project in
exchange either for an ownership interest in the project or for the
retention of proprietary rights in the project design. Illustrative
is Jacobs Engineering Group, Inc. v. United States,1 in which the
United States Court of Appeals for the Federal Circuit reviewed
and interpreted the terms of a cost sharing contract under which
the contractor was to have contributed 20% of the total cost for
the development, design, fabrication, construction, and installa-
tion of a gasification improvement facility, but was allowed to re-
cover 100% of its costs after the contract was terminated for the
convenience of the government.

§ 2:29 Types of Contracts—Time and materials, and force
account

The “time and materials” contract is a form of open-ended cost
reimbursement contract under which the contractor is paid
merely for furnishing construction resources of labor and materi-
als without significant performance risk.1 Remuneration is
computed (1) on direct labor or equipment hours at specified fixed

3See Martin v. Beitler, 2015 WL 4197042 (Tex. App. Austin 2015) (refusing
to enforce a letter agreement due to “indefiniteness,” when the agreement
provided only for reimbursement of “hard costs” up to a “maximum price”
without further definition).

[Section 2:28]
1Jacobs Engineering Group, Inc. v. U.S., 434 F.3d 1378 (Fed. Cir. 2006).

[Section 2:29]
1See ABC Professional Tree Services, Inc. v. Commonwealth Edison Co.,

2016 WL 861219 (N.D. Ill. 2016) (citing treatise, and ruling that under a time
and material contract an owner could not withhold retainage for performance of
work for which the contractor had not billed): RMS of Wisconsin, Inc. v. S-K JV,
2015 WL 9592520 (E.D. Wis. 2015) (citing treatise, and discussing the distinc-
tions between the time and material contract and the lump sum contract); Lake
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hourly rates that include wages, direct costs, field overhead, gen-
eral administrative expenses and profit, and (2) on materials at
cost, including, if appropriate, material handling cost as part of
material cost.2

Typically, the time and materials contract is used only when it
is impracticable to estimate accurately “the extent or duration of

Michigan Contractors, Inc. v. Manitowoc Co., Inc., 225 F. Supp. 2d 791 (W.D.
Mich. 2002)Construing a contract to reconstruct a barge into a dredge as a time
and materials rather than a fixed price or guaranteed price contract,
notwithstanding that the contractor had provided the owner with detailed cost
estimates).

2See F.A.R. § 16.601(a); 48 C.F.R. § 16.601(a) (providing description of time
and materials contract). See also One Bluff Drive, LLC v. K.A.P., Inc., 330 Ga.
App. 45, 766 S.E.2d 508 (2014) (upholding a contractor’s recovery upon evidence
of labor and material costs incurred on the project); Falkner v. Stubbs, 119 So.
3d 1043 (Miss. Ct. App. 2012), judgment aff’d, 121 So. 3d 899 (Miss. 2013)
(upholding a contractor’s recovery under a time and materials contract where
the contractor provided detailed accounting for both its time and material);
Denbury Onshore, LLC v. Precision Welding, Inc., 98 So. 3d 449 (Miss. 2012), as
modified on denial of reh’g, (Oct. 11, 2012), in which the Supreme Court of Mis-
sissippi, citing the treatise, enforced a time and material contract as follows:

[A] valid contract existed here. The relationship between [the contractor] and [the
subcontractor] was for hourly construction labor. The [contractor] hired [the
subcontractor] by accepting the rate sheet [the subcontractor] supplied. That rate
sheet provided specific hourly rates for manual labor, hourly rates for use of certain
equipment, and per-day and per-month charges for other specific types of equipment.
The scope of the bid went no further than an agreement for [the subcontractor] to be
paid its hourly rate for each hour of work performed according to the rate sheet. So,
while the price for each hour of work performed was known and agreed to, the parties
had no agreement as to any particular number of hours of work. Just as [the contrac-
tor] was free to increase the number of hours given to [the subcontractor], it was free
to bring in other welding contractors to do part of the work; and it was free to
terminate the relationship so long as it paid [the subcontractor] for each hour of
work, as agreed. Under this agreement, scope and price are sufficiently definite, and
a valid contract existed.

See also Tolibas Const., Inc. v. Wang, 2010 WL 157777 (Cal. App. 1st Dist.
2010), unpublished/noncitable, (Jan. 15, 2010) (reviewing a contractor’s recovery
under a time and materials contract that provided for reimbursement of costs
plus a fee of 15%); Lake Michigan Contractors, Inc. v. Manitowoc Co., Inc., 225
F. Supp. 2d 791 (W.D. Mich. 2002) (holding that a contract to reconstruct a
barge into a dredge was based on time and materials rather than on a fixed
price or guaranteed price, even though the contractor had provided the owner
with various cost estimates for completion); Colvin v. U.S. for Use and Benefit of
Magini Leasing and Contracting, 549 F.2d 1338 (9th Cir. 1977) (refusing to al-
low additional overhead and profit on top of fixed rates where the contract was
for “time and materials”); Advance Auto Body Works v. Asbury Transp. Co., 10
Cal. App. 2d 619, 52 P.2d 958 (2d Dist. 1935) (evidencing judicial confusion over
the concepts of “time and materials” and “cost”). Compare: La Velle v. De Luca,
48 Wis. 2d 464, 180 N.W.2d 710 (1970) (where time and material rates are actu-
ally based on bear cost rather than fixed rates including markup for overhead
and profit, additional profit and overhead on top of bear costs could be covered).
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the work or to anticipate costs with any reasonable degree of
confidence.”3 One variant of the time and materials contract is
the labor hour contract under which only labor is furnished.4 A
second variant of the time and materials contract used in
highway construction is the “force account” contract under which
the contractor is paid for extra work on the basis of labor costs
plus markup and materials cost plus markup.5 Because of
potential for chicanery, time and materials contracts ordinarily
are not awarded for work at the same site at which the same
contractor is performing work under a fixed price or fixed-unit
price contract.6

3See F.A.R. § 16.601(b); 48 C.F.R. § 16.601(b). See also Total Indus. Plant
Services, Inc. v. Turner Industries Group, LLC, 2013 MT 5, 368 Mont. 189, 294
P.3d 363 (2013) (citing treatise regarding the distinction between a time and
materials contract and a fixed price contract, and concluding that the parties
had not orally converted the fixed price contract to a time and materials
contract).

4See F.A.R. § 16.602; 48 C.F.R. § 16.602.
5See, e.g., Minnesota Department of Transportation Standard Specifica-

tions § 1904. See also Forest Preserve Dist. of Cook County v. Urban Builders,
Inc., 2012 IL App (1st) 113560-U, 2012 WL 7874395 (Ill. App. Ct. 1st Dist.
2012), as modified, (Apr. 11, 2013) (citing treatise, and describing the process for
ordering extra work as requiring the contractor and the owner’s engineer to “log
labor hours, materials and quantities used, and all equipment operational
hours, so that the parties could apply agreed-upon rates for the work performed
and the materials used”); Foundation Intern., Inc. v. E.T. Ige Const., Inc., 102
Haw. 487, 78 P.3d 23 (2003) (denying a contractor’s attempt to be paid on a
force account basis for agreed extra work, instead of on the basis of contractu-
ally fixed unit prices for estimated quantities).

6See F.A.R. § 36.208; 48 C.F.R. § 36.208:
In view of potential labor and administrative problems, cost-plus-fixed-fee, price
incentive or other types of contracts with cost variation or cost adjustment features
shall not be permitted concurrently, at the same work site, with firm-fixed-price,
lump sum, or unit price contracts except with the prior approval of the head of the
contracting agency.

See also Schubbe, Paying the Piper? How the Federal Circuit Shifted Perfor-
mance Risk to the Contractor by Redefining Cost Reasonableness, 45 Pub. Cont.
L.J. 47 (Fall 2015), discussing the cost reasonableness implications of the
Federal Circuit’s rulings in Kellogg Brown & Root Services, Inc. v. U.S., 107
Fed. Cl. 16 (2012), aff’d, 742 F.3d 967 (Fed. Cir. 2014), cert. denied, 135 S. Ct.
167, 190 L. Ed. 2d 50 (2014) and Kellogg Brown & Root Services, Inc. v. U.S.,
103 Fed. Cl. 714 (2012), aff’d in part, rev’d in part, on other grounds728 F.3d
1348 (Fed. Cir. 2013), opinion corrected on denial of reh’g, 563 Fed. Appx. 769
(Fed. Cir. 2014) and cert. denied, 135 S. Ct. 167, 190 L. Ed. 2d 50 (2014), and
suggesting that contractors can no longer assume that their bests efforts in
performing federal cost reimbursement contracts will result in cost
reimbursement).
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§ 2:30 Types of Contracts—Indefinite delivery/indefinite
quantity (“ID/IQ”)

Over the past quarter century public contracting flexibility has
been enhanced by expanded agency authorization to utilize the
“indefinite delivery/indefinite quantity” (ID/IQ) type of contract.1

For the federal government,2 the ID/IQ type of contract has
proven effective in expediting delivery time and in reducing
procurement acquisition costs for goods and services by consoli-
dating otherwise small acquisition transactions under large
contracts. Under the ID/IQ contract, the government commits
itself over the contract term to order minimum stated quantities
of goods and services to be delivered or performed when ordered.
Quantities above the minimum stated amounts typically can be
ordered under the contract.3

For the construction industry, one question about the use of
the ID/IQ contract for federal construction work was whether
“construction” was considered a “service.” In the important case
of Tyler Construction Group v. United States,4 the United States
Court of Appeals for the Federal Circuit upheld the right of the
Army Corps of Engineers to use ID/IQ contracts for construction.
The Corps began using the ID/IQ contract for construction follow-
ing a 2005 Corps Best Acquisition Strategy Study related to a

[Section 2:30]
1See § 2:11. Garcia, ID/IQ, FAQ, ASAP-What Should Contractor’s

Definitely Know Before Entering Into Indefinite Contracts?, Fidelity & Surety
Law Committee News 13 (Winter 2014) (noting extensive use of ID/IQ contracts
by the federal government, and pointing out legal issues to be considered by
contractors before entering into such contracts); Loulakis, McLaughlin & Tobin,
Alternate Delivery Systems: Design-Build, Construction Management, and
ID/IQ Task Order Contracts, in Federal Government Construction Contracts 97,
122 (2d ed. 2010); Farris, Checking Your Indefinite Delivery/Indefinite Quantity
(ID/IQ) IQ, 22 Constr. Law. 24 (2002); Thornton, Fine-Tuning Acquisition
Reforms Favored Procurement Vehicle, The Indefinite Delivery Contract, 31
Pub. Cont. L.J. 383 (2002).

2See FAR Subpart 16.5.
3See Lakeshore Engineering Services, Inc. v. U.S., 748 F.3d 1341 (Fed. Cir.

2014) (providing an excellent illustration of fixed-price task orders issued under
an ID/IQ contract).

4Tyler Const. Group v. U.S., 570 F.3d 1329 (Fed. Cir. 2009). See also Weeks
Marine, Inc. v. U.S., 575 F.3d 1352 (Fed. Cir. 2009) (articulating a new “non-
trivial competitive injury” test for standing in place of the long-standing
“substantial chance” test, and upholding standing of a contractor to protest
Corps of Engineer’s proposed award of an ID/IQ contract with the potential
value of $2 billion and minimum and maximum orders of $100,000 and $500
million respectively, for work that previously had been awarded only by compet-
itive bidding).
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$40 billion military construction program. The Corps study
determined that the award of large ID/IQ contracts promoted the
dual purpose of improved cost-effectiveness and reduced comple-
tion time. One of the Corps’ early ID/IQ contracts was a three-
year contract, with an estimated value of $300 million and a min-
imum $10,000 first year guarantee, for the construction of
buildings at Fort Benning, Georgia. The procurement was
protested on the grounds that the Federal Acquisition Regulation
did not authorize the use of ID/IQ contracts for construction and
that the ID/IQ type of contract violated the “bundling” limitations
of the Small Business Act. The court concluded that neither
protest ground was legally meritorious. Although the Federal
Acquisition Regulation did not expressly define “services” to
include construction, the FAR did not prohibit the use of the
ID/IQ contract for construction. Furthermore, the SBA “bundling”
prohibition against “unnecessary and unjustified bundling” was
ruled inapplicable, because the Corps’ study had proven that the
ID/IQ contracts were clearly necessary and justified to assist the
Corps in meeting its cost and efficiency goals in its efforts to
achieve “best value.”

State procurement agencies also are beginning to utilize ID/IQ
contracts for the procurement of construction materials, supplies,
and equipment. As with other forms of public procurement, ID/IQ
contracts remain subject to the twin objectives of competition,
namely, affording citizens an equal right to compete and eliminat-
ing fraud and chicanery. This creates tension between the due
process of competition and the efficiency of the procurement
delivery system. Illustrative is Clariton Slage, Inc. v. Department
of General Services,5 in which the Pennsylvania Department of
Transportation awarded ID/IQ contracts for the statewide supply
of asphalt to a large number of asphalt suppliers. Stated contract
prices were based on orders quoting delivery at the supplier’s
premises and orders for supplier delivery at a jobsite based on
the plant price plus an added mileage cost. Both the base price
and the mileage price varied between and among different
suppliers. As explained by the court:

[The Department of General Services] enters into and administers
a Statewide Asphalt Supply Contract on a yearly basis. The parties
referred in this contract as the “SSC”. . . . The primary purpose of
these contracts is to provide the Pennsylvania Department of
Transportation (PennDOT) with an ongoing and convenient source
of paving materials. Each year, DGS selects qualified vendors

5Clairton Slag, Inc. v. Department of General Services, 2 A.3d 765 (Pa.
Commw. Ct. 2010).
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through its annual bid and award process for the SSC going into ef-
fect that year. DGS announces when bids will be accepted. Each
qualified vendor participates in the process by furnishing two prices
for various types of paving materials to DGS: a price per ton for
material to be picked up from the plant by PennDOT (FOB/source)
and a price per ton with a mileage factor for material to be delivered
to PennDOT’s worksites (FOB/destination). These contracts are
multiple award contracts and every qualified supplier that furnishes
a responsive bid is awarded participation in the SSC. Each
participating vendor is included in the Contractor List for the SSC
in effect for that year and has the opportunity to receive orders in
accordance with the SSC terms.

In 2002, the Department of General Services failed to notify
two of 2001 suppliers of the 2002 bid deadline, and decided to
simply renew their 2001 contracts without rebidding. One of the
2002 supplier submitted a claim to the department and later
commenced suit alleging that as a result of the wrongful inclu-
sion of the 2001 suppliers, orders issued to them instead of to the
claimant resulted in lost profits to the claimant. The claimant
also alleged that orders should have been issued solely on the
basis of low price and were not. The Pennsylvania Board of
Claims denied all claims but awarded the claimant attorneys’
fees. On appeal to the Commonwealth Court of Pennsylvania, the
court upheld the board’s denial of the supplier’s claim for lost
profit as speculative, reserved the award of attorneys’ fees
because the department did not challenge the supplier’s claims in
bad faith, and confirmed the board’s finding that the department
had violated the procurement code by simply renewing the 2001
contracts without rebidding but that the violation resulted in no
damages to the supplier.

III. CONTRACT FORMATION BY COMPETITIVE
SEALED BIDDING

§ 2:31 Generally
For over 2000 years, competitive bidding or negotiation be-

tween contractors—based on low price, timely completion, quality
workmanship, and other factors—have been favored methods for
forming public construction contracts. Only since the early 19th
century1 has competitive sealed bidding become the preferred
method of public construction contract formation in the United

[Section 2:31]
1The earliest procurement statute enacted by the United States Congress

that promotes competitive bidding is the Act of March 3, 1809, 2 Stat. 536,
which provided in part: “All purchases and contracts for supplies or services
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