
court concluded were “unintentional.” The day after the contrac-
tor filed a lawsuit seeking a writ of mandamus against the agency
director and its commissioners, the agency awarded the contract
to another contractor with a higher bid. The Supreme Court of
Ohio ruled that mandamus was available to remediate the public
agency’s abuse of discretion in refusing to award a contract based
on an erroneous evaluation criteria of alleged violations of law
that had not been proven in other proceedings as intentional.

§ 2:184 Recovery under special statutes and common-law
principles—Generally

In recent years, a few unsuccessful bidders, frustrated by other
remedies, have sought to compel awards of contracts by invoking
various (1) special statutes, such as federal civil rights provi-
sions, false claims statutes, antitrust laws, and (2) state- and
common-law claims of tortious interference, defamation or
retaliation.1 The most widely invoked statutory claims have
sought relief under federal civil rights and antitrust statutes.

§ 2:185 Recovery under special statutes and common-law
principles—Civil rights laws

The civil rights provisions of 42 U.S.C.A. § 1983, which
constitutionally protect property interests from abridgement
under color of state law without adequate due process, have been
frequently invoked by unsuccessful bidders.1 Illustrative is Pa-

[Section 2:184]
1See 360 Const. Co., Inc. v. Atsalis Bros. Painting Co., 915 F. Supp. 2d 883

(E.D. Mich. 2012) (second low bidder, who sought to have the low bidder dis-
qualified by passing defamatory information on to the state DOT, which caused
the state to delay award to be significantly delayed, was not protected by a
qualified privilege and was liable to the low bidder for its increased cost of per-
formance); Oscar Renda Contracting, Inc. v. City of Lubbock, Tex., 463 F.3d 378
(5th Cir. 2006) (confirming a bidder’s right to have its bid fairly considered
without retaliation for its exercise of its First Amendment rights of free speech);
U.S. ex rel. Durcholz v. FKW Inc., 997 F. Supp. 1143 (S.D. Ind. 1998). See also
Redondo-Borges v. U.S. Dept. of Housing and Urban Development, 421 F.3d 1
(1st Cir. 2005) (rejecting due process claim for unconstitutional deprivation of
property); Lehman v. Village of Oak Park, IL, 420 F. Supp. 2d 892 (N.D. Ill.
2006) (same); U.S. v. Shasta Services, Inc., 440 F. Supp. 2d 1108 (E.D. Cal.
2006) (denying claim of bid protestor alleging violation of federal and state false
claims statutes).

[Section 2:185]
1See Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S. Ct.

2701, 33 L. Ed. 2d 548, 1 I.E.R. Cas. (BNA) 23 (1972); C & H Management, LLC
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taula Electric Membership Corp. v. Whitworth,2 in which a low
bidder was successful in compelling the award of a contract for
the provision of electrical services to a new prison. The bidder
relied on 42 U.S.C.A. § 1983, which allows anyone deprived of a
property right to commence an action against a state actor
responsible for the deprivation. The United States Court of Ap-
peals for the Eleventh Circuit found that Georgia law had
established objective standards for the award of public contracts,
and ruled that the low bidder had a property interest in the
contract award as a member of a class protected under the due
process clause of the 14th Amendment of the U.S. Constitution
and federal civil rights laws. Other federal circuits, however,
have distinguished the Georgia competitive bidding laws from
those in other jurisdictions, and have refused to grant similar
relief.3 Courts appear to be reluctant to find that an unsuccessful

v. City of Shelton, 140 Conn. App. 608, 59 A.3d 851 (2013) (allowing a Section
1983 suit to proceed against a city engineer in his individual capacity); Elcon
Corp. v. City of Tacoma, 110 Wash. App. 1054, 2002 WL 368603 (Div. 2 2002)
(vacating summary judgment dismissing a bidder’s Section 1983 claim in favor
of the city because the city offered “shifting reasons” for not awarding any
contract to the claimant). See also Higgins Electric, Inc. v. O’Fallon Fire Protec-
tion Dist., 813 F.3d 1124 (8th Cir. 2016) and Demien Const. Co. v. O’Fallon Fire
Protection Dist., 812 F.3d 654 (8th Cir. 2016) (upholding dismissal of the bid
protests of two bidders brought under 42 U.S.C. § 1983 and the U.S. and state
constitutions for the reasons that the bidders did not have a property interest in
contracts awarded to others where the public owner had reserved the right to
reject any and all bids).

2Pataula Elec. Membership Corp. v. Whitworth, 951 F.2d 1238 (11th Cir.
1992). The United States Court of Appeals for the Eleventh Circuit, however,
has rejected a bidder’s “class of one” equal protection claim. See Corey Airport
Services, Inc. v. Clear Channel Outdoor, Inc., 682 F.3d 1293 (11th Cir. 2012)
(rejecting a disappointed bidder’s “equal protection” claims); Douglas Asphalt
Co. v. Qore, Inc., 541 F.3d 1269 (11th Cir. 2008). See also Maguire, Corey Airport
Services, Inc. v. Clear Channel Outdoor, Inc.: Transforming Frustrated Bidders
into Hopeless Losers, 48 Proc. Law. 7 (Winter 2013) (reviewing the 11th Circuit’s
refusal to broaden the purview of a Section 1983 equal protection claim beyond
showing membership in an identifiable class).

3See Corey Airport Services, Inc. v. Clear Channel Outdoor, Inc., 682 F.3d
1293 (11th Cir. 2012) (rejecting a disappointed bidder’s “equal protection”
claims); Ruby-Collins, Inc. v. Cobb County, 237 Ga. App. 517, 515 S.E.2d 187
(1999); Systems Contractors Corp. v. Orleans Parish School Bd., 148 F.3d 571,
127 Ed. Law Rep. 722 (5th Cir. 1998); Rutigliano Paper Stock, Inc. v. U.S.
General Services Admin., 967 F. Supp. 757, 41 Cont. Cas. Fed. (CCH) ¶ 77156
(E.D. N.Y. 1997); State ex rel. J.E. Dunn Const. Co. v. Fairness in Const. Bd. of
City of Kansas City, 960 S.W.2d 507 (Mo. Ct. App. W.D. 1997), as modified, (Jan.
27, 1998); Key West Harbour Development Corp. v. City of Key West, Fla., 987
F.2d 723 (11th Cir. 1993); Kim Const. Co., Inc. v. Board of Trustees of Village of
Mundelein, 14 F.3d 1243 (7th Cir. 1994).
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bidder has a “property right” in an unawarded contract.4

§ 2:186 Recovery under special statutes and common-law
principles—Antitrust laws

Federal and state antitrust laws, which preclude unlawful
combinations in restraint of trade, have served as the basis for
claims by unsuccessful bidders alleging collusion between a low
bidder, owner, or the owner’s consultant.1 Although specification
of brand name materials, standing alone, does not constitute a
violation of the antitrust laws,2 a public owner’s use of restrictive
specifications as part of a conspiracy to limit competition and
thereby restrain trade may be a basis for antitrust claims.

The principal difficulty is the requirement of showing a signifi-
cant anticompetitive effect upon commerce. For example, in Rich-

4See Cleveland Constr., Inc. v. Cincinnati, 118 Ohio St. 3d 283, 2008-Ohio-
2337, 888 N.E.2d 1068 (2008) (unsuccessful bidder had no property interest in
the public contract); Jana-Rock Const., Inc. v. City of Syracuse, 2007 WL
3274801 (N.D. N.Y. 2007) (same); Nelson v. City of Horn Lake ex. rel. Bd. of
Aldermen, 968 So. 2d 938 (Miss. 2007) (same); City-Wide Asphalt Paving, Inc. v.
Alamance County, 966 F. Supp. 395 (M.D. N.C. 1997); DRT Mechanical Corp. v.
Collin County, Tex., 845 F. Supp. 1159 (E.D. Tex. 1994); Corner Const. Corp. v.
Rapid City School Dist. No. 51-4, 845 F. Supp. 1354, 90 Ed. Law Rep. 91 (D.S.D.
1994); Schwandt Sanitation of Paynesville v. City of Paynesville, 423 N.W.2d 59
(Minn. Ct. App. 1988); Teton Plumbing and Heating, Inc. v. Board of Trustees,
Laramie County School Dist. No. One, 763 P.2d 843, 49 Ed. Law Rep. 1305
(Wyo. 1988); M.C. Thomas Const. Co. v. City of St. Louis, Mo., 679 F. Supp. 908
(E.D. Mo. 1988).

[Section 2:186]
1See Target Corp. v. LCH Pavement Consultants, LLC, 2013 WL 2470148

(D. Minn. 2013) (dismissing an owner’s anti-trust claim against a group of
contractors who paved the owner’s stores’ parking lots, where the owner failed
to establish a horizontal agreement among the contractors rather than mere
vertical agreements between the owner/contractor and individual subcontrac-
tors with respect to specific projects); Brownsburg Community School Corp. v.
Natare Corp., 824 N.E.2d 336, 2005-1 Trade Cas. (CCH) ¶ 74732 (Ind. 2005)
(rejecting disgruntled bidder’s antitrust claim against public body on ground of
sovereign immunity); Phillips Getschow Co. v. Green Bay Brown County Profes-
sional Football Stadium Dist., 270 F. Supp. 2d 1043, 2003-2 Trade Cas. (CCH)
¶ 74167 (E.D. Wis. 2003) (dismissing Sherman Act antitrust claims of unsuc-
cessful bidder); Interstate Aviation, Inc. v. City of Meriden, 1995 WL 333170
(Conn. Super. Ct. 1995); City of Auburn Through Bd. of Public Works and Safety
v. Mavis, 468 N.E.2d 584, 1984-2 Trade Cas. (CCH) ¶ 66219 (Ind. Ct. App.
1984); F. Buddie Contracting, Inc. v. Seawright, 595 F. Supp. 422, 1985-1 Trade
Cas. (CCH) ¶ 66352 (N.D. Ohio 1984) (ruling that collusion between owner and
consultant constituted unreasonable restraint of trade).

2See Triple M Roofing Corp. v. Tremco, Inc., 753 F.2d 242, 1985-1 Trade
Cas. (CCH) ¶ 66382 (2d Cir. 1985).
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ard Hoffman Corp. v. Integrated Building Systems,3 an unsuc-
cessful bidder sought to recover antitrust damages against the
low bidder and the municipality awarding the contract on the
ground that the low bidder had prepared specifications which
specified the low bidder’s materials so as to limit competition,
and the low bidder had nine weeks to prepare its bid, whereas
the protester had only 12 days to prepare its bid. United States
District Court for the Northern District of Illinois, however,
concluded that the allegations did not demonstrate significant
and anticompetitive effects upon commerce and noted that the
municipality was shielded from antitrust liability in any event
under the state action doctrine.4

§ 2:187 Recovery under special statutes and common-law
principles—Anti-retaliation laws

In recent years contractors occasionally have protested the
denial of contracts as a violation of constitutional First Amend-
ment free speech privileges, alleging owner “retaliation” for (1)
speaking out against an owner, (2) speaking out against the per-
formance of an owner representative, (3) having commenced suits
on other projects, or (4) otherwise for having exercised their rights
of free speech.1 Illustrative is Oscar Renda Contracting Inc. v.
City of Lubbock,2 in which a contractor brought a First Amend-
ment retaliation claim against the city for refusing to award it a
contract in retaliation for the contractor’s commencement of suit
against another public owner. Representatives of the owner said

3See Richard Hoffman Corp. v. Integrated Bldg. Systems, 610 F. Supp. 19,
1985-2 Trade Cas. (CCH) ¶ 66687 (N.D. Ill. 1985).

4See RTLC AG Products, Inc. v. Treatment Equipment Co., 195 S.W.3d 824
(Tex. App. Dallas 2006) (combined bid did not impact market); James Cape &
Sons Co. v. PCC Const. Co., 453 F.3d 396, R.I.C.O. Bus. Disp. Guide (CCH)
¶ 11094, 2006-2 Trade Cas. (CCH) ¶ 75337 (7th Cir. 2006) (illegal bid-rigging
schedule did not restrict competition); Expert Masonry, Inc. v. Boone County,
Ky., 440 F.3d 336, 2006-1 Trade Cas. (CCH) ¶ 75153, 2006 FED App. 0088P
(6th Cir. 2006) (no showing of anti-competitive effect under anti-trust laws of al-
leged vertical agreement between county and low bidder); Shepard v. City of
Batesville, Miss., 2006-2 Trade Cas. (CCH) ¶ 75367, 2006 WL 1896206 (N.D.
Miss. 2006); L & H Sanitation, Inc. v. Lake City Sanitation, Inc., 769 F.2d 517,
23 Env’t. Rep. Cas. (BNA) 1538, 1985-2 Trade Cas. (CCH) ¶ 66730 (8th Cir.
1985).

[Section 2:187]
1See Board of County Com’rs, Wabaunsee County, Kan. v. Umbehr, 518

U.S. 668, 116 S. Ct. 2342, 135 L. Ed. 2d 843, 11 I.E.R. Cas. (BNA) 1393 (1996);
2Oscar Renda Contracting, Inc. v. City of Lubbock, Tex., 463 F.3d 378 (5th

Cir. 2006).
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that the contractor was “lawsuit happy.” In upholding the
contractor’s right to pursue his First Amendment claim, the
United States Court of Appeals for the Fifth Circuit set forth the
requirements for a First Amendment retaliation claim: (1) the
contractor suffered an adverse contract/employment decision; (2)
the contractor’s speech involved a matter of public concern; (3)
the contractor’s interest in commenting on matters of public
concern must outweigh the owner’s interest in promoting effi-
ciency; and (4) the contractor’s speech must have motivated the
owner’s adverse action. In upholding the contractor’s right to
pursue its First Amendment claim, the court found unmeritori-
ous the owner’s defenses that the lawsuit had been against a dif-
ferent public entity against whom the contractor had prevailed
and thus been fully compensated, the contractor had no pre-
existing relationship with the owner, and that the alleged protec-
tive activity took place outside of the owner’s jurisdiction. The
court concluded that “no different results should be afforded the
bidders applying for ‘employment’ with the government under a
bidding arrangement” than to “individuals applying for employ-
ment with the government.” Although having stated a valid legal
claim, the contractor in subsequent proceedings was unable to
martial adequate proof that the prior lawsuit in fact was the
cause of the owner’s refusal to award it a contract based on its
low bid.3 Although the contractor’s litigation with another entity
had been mentioned during the city council’s consideration of the
award, other factors discussed were reputation, safety, and reli-
ability concerns. Although the engineer reluctantly recommended
award to the contractor, the city council by a 4-3 vote had
awarded the contract to the second low bidder. On those facts,
the court upheld the dismissal of the contractor’s First Amend-
ment claim.

The retaliation cause of action was first extended to govern-
ment contractors by the United States Supreme Court in Board
of County Commissioners v. Umbehr.4 That right also was
extended to “a regular provider of services.”5 Those decisions
emphasized that the political affiliation must relate to conduct
involving a matter of “public concern.” Prior litigation with the
owner or others generally has not been viewed as a matter of

3Oscar Renda Contracting, Inc. v. City of Lubbock, Tex., 577 F.3d 264 (5th
Cir. 2009).

4Board of County Com’rs, Wabaunsee County, Kan. v. Umbehr, 518 U.S.
668, 116 S. Ct. 2342, 135 L. Ed. 2d 843, 11 I.E.R. Cas. (BNA) 1393 (1996).

5See O’Hare Truck Service, Inc. v. City of Northlake, 518 U.S. 712, 116 S.
Ct. 2353, 135 L. Ed. 2d 874, 11 I.E.R. Cas. (BNA) 1377 (1996).
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“public concern.” Illustrative is Heritage Good Constructors Inc.
v. City of Greenwood, Arkansas,6 in which the city awarded a
contract for construction of a wastewater treatment plant to the
second low bidder due to responsibility concerns about the low
bidder involving defective performance in prior litigation. Specifi-
cally, the contractor and the owner had been involved in an
arbitration hearing on another contract some four years prior.
Both the trial court and the United States Court of Appeals for
the Eighth Circuit viewed the arbitration as not involving a mat-
ter of “public concern” and denied the contractor’s claim.

§ 2:188 Recovery under special statutes and common-law
principles—Defamation

Proposers prevented from obtaining private contract awards
based on nonresponsibility determinations have sought, on occa-
sion, to pursue the project architect or other consultants whose
adverse comments about a bidder’s responsibility contributed to
the determination.1 Illustrative is Hoon v. Pate Construction Co.,2

where a bidder who was denied a contract sued the owner and

6Heritage Constructors, Inc. v. City of Greenwood, Ark., 545 F.3d 599 (8th
Cir. 2008).

[Section 2:188]
1See § 7:145. See also 360 Const. Co., Inc. v. Atsalis Bros. Painting Co.,

915 F. Supp. 2d 883 (E.D. Mich. 2012) (second low bidder, who sought to have
the low bidder disqualified by passing defamatory information on to the state
DOT, which caused the state to delay award to be significantly delayed, was not
protected by a qualified privilege and was liable to the low bidder for its
increased cost of performance); Thomas v. Pacificorp, 324 F.3d 1176, 60 Fed. R.
Evid. Serv. 1554, 55 Fed. R. Serv. 3d 899 (10th Cir. 2003) (alleged defamatory
statements leading an owner to refuse to do business with a contractor were
conditionally privileged because made without malice). See, generally, Snider,
Defamation Claims in Construction Litigation, Construction Briefings No.
2000-7 (July 2000).

2Hoon v. Pate Const. Co., Inc., 607 So. 2d 423 (Fla. 4th DCA 1992).
Compare, Cedroni Assoc. v. Tomblinson, Harburn Assoc., 290 Mich. App.

577, 802 N.W.2d 682, 271 Ed. Law Rep. 441 (2010), judgment rev’d, 492 Mich.
40, 821 N.W.2d 1, 284 Ed. Law Rep. 1082 (2012) (upholding the right of a
rejected low bidder to maintain an action against the school district’s architect
for interference with business expectancy, and opining that “a trier of fact could
reasonably conclude that [the architect] acted with malice, in a per se wrongful
manner, unethically, with an improper motive and absence of justification, or
deceitfully with respect to the damaging information and recommendation
conveyed to the [district]. It is quite evident in reviewing the documentary evi-
dence that a great deal of friction and animosity had developed between [the
bidder] and [the architect] over past projects by the time the bid selection pro-
cess took place here, and the trier of fact could determine that [the architect’s]
recommendation was motivated by malice and not legitimate business reasons.”).
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architect for defaming its business reputation after the owner
awarded the contract to the second low bidder and refused to
award it to the low bidder. The Florida court of appeals, however,
ruled that:

1. Communications between the architect and owner on mat-
ters within the scope of the architect’s professional duties were
qualifiedly privileged;

2. The architect’s comments were not actionable defamation
because they were opinions;

3. The low bidder had failed to prove actual malice; and
4. The simple act of refusing to award the contract to the

low bidder was not actionable defamation.3

3See also Eastern Contractors, Inc. v. Earl R. Glansburgh & Associates, 1
Mass. L. Rptr. 250, 1993 WL 818778 (Mass. Super. Ct. 1993); Expeditions
Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566 F.2d 289 (D.C.
Cir. 1977); Quality Granite Const. Co., Inc. v. Hurst-Rosche Engineers, Inc., 261
Ill. App. 3d 21, 198 Ill. Dec. 528, 632 N.E.2d 1139, 45 A.L.R.5th 915 (5th Dist.
1994); Alfred A. Altimont, Inc. v. Chatelain, Samperton & Nolan, 374 A.2d 284
(D.C. 1977).
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