
unjust for the successful bidder to retain that benefit so wrong-
fully obtained. Other jurisdictions have followed suit.3

A protesting bidder also may be liable for damages to a suc-
cessful bidder whose bid it challenges if its protest results in that
successful bidder’s loss of the project where the protest ultimately
is determined to be without merit. In Davis & Associates, Inc. v.
Midcon, Inc.,4 the court recognized that a claim for lost profits
could be made in that circumstance if the protest was shown to
be unlawful, fraudulent, or otherwise inequitable.

Recovery of lost profits on the denied contracts rarely are
awarded against an owner’s agents. In Morie Energy Manage-
ment, Inc. v. Badame,5 the New Jersey Supreme Court denied a
bidder’s claim for lost profits against an architect whose negligent
preparation of illegal specifications for a public building project
caused a contract award to be cancelled. The court ruled that the
competitive bidding laws were for the benefit of the public and
did not grant a private right to recover lost profits from either
the public contracting agency or its architect.

§ 2:183 Injunctive relief to direct or stay of award

Injunctive relief as a remedy for award controversies ordinarily
is granted only if requested prior to award of the disputed
contract.1 Where outright acquisition of contract award by manda-
tory injunction is unavailing, injunctive direction to rebid a

3See Nationwide Roofing & Sheet Metal, Inc. v. Trotwood Heating, Inc., 36
Ohio App. 3d 11, 520 N.E.2d 602, 34 Cont. Cas. Fed. (CCH) ¶ 75484 (2d Dist.
Montgomery County 1987); Integrity Management Intern., Inc. v. Tombs &
Sons, Inc., 836 F.2d 485, 34 Cont. Cas. Fed. (CCH) ¶ 75419 (10th Cir. 1987);
Tectonics, Inc. of Florida v. Castle Const. Co., Inc., 753 F.2d 957 (11th Cir. 1985);
Della Const., Inc. v. Lane Const. Co., 42 Conn. Supp. 202, 612 A.2d 147 (Super.
Ct. 1991); Fordice Const. Co. v. Central States Dredging Co., 631 F. Supp. 1536
(S.D. Miss. 1986). See also Integrity Management Intern., Inc. v. Tombs & Sons,
Inc., 836 F.2d 485, 34 Cont. Cas. Fed. (CCH) ¶ 75419 (10th Cir. 1987).

4Davis & Associates, Inc. v. Midcon, Inc., 127 N.M. 134, 1999-NMCA-047,
978 P.2d 341 (Ct. App. 1999).

5Morie Energy Management, Inc. v. Badame, 241 N.J. Super. 572, 575
A.2d 885 (App. Div. 1990).

[Section 2:183]
1See Linc Government Services, LLC v. United States, 108 Fed. Cl. 473

(2012) (granting injunctive relief to set aside the government’s “best value” de-
termination as arbitrary and unreasonable); Hamp’s Const., L.L.C. v. Housing
Authority of New Orleans, 52 So. 3d 970 (La. Ct. App. 4th Cir. 2010) (holding
that the Louisiana public bid law entitled a bidder denied a contract on grounds
of non-responsibility to a hearing, and ruling that a bidder was entitled to
injunctive relief barring the award of a contract where a public agency failed to
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disputed procurement has sometimes been granted as a remedy.2

Another type of relief is a declaratory judgment that declares a
public contract void as a matter of law. Although the public
agency is not actually enjoined per se from awarding the contract,
the declaration that the contract is void has the same practical

provide the mandated hearing to the bidder); Fordyce v. Town of Hanover, 457
Mass. 248, 929 N.E.2d 929 (2010) (denying injunctive relief where an awarded
contract was already partially performed); PRN Associates LLC v. State, Dept.
of Admin., 2009 WI 53, 317 Wis. 2d 656, 766 N.W.2d 559 (2009) (ruling that a
bidder had no right to monetary damages for a public owner’s wrongful failure
to award of a contract, where the bidder had failed to seek a temporary injunc-
tion at the time the contract was awarded to another contractor); Alabama
Mun. and Environmental Engineers, Inc. v. Slaughter Const. Co., Inc., 961 So.
2d 889 (Ala. Civ. App. 2007) (ruling that under Alabama’s Competitive Bid Law,
the exclusive bid protest remedy is seeking an injunction rather than suing for
damages); Cementech, Inc. v. City of Fairlawn, 109 Ohio St. 3d 475, 2006-Ohio-
2991, 849 N.E.2d 24 (2006) (discussing remedies available to a disappointed
bidder who successfully challenged the award of a public contract, and offering
this observation: “It is clear that in the context of competitive bidding for public
contracts, injunctive relief provides a remedy that prevents excessive costs and
corrupt practices, as well as protects the integrity of the bidding process, the
public, and the bidders. Moreover, the injunctive process and the resulting
delays serve as a sufficient deterrent to a municipality’s violation of competitive
bidding laws”); D.M.K., Inc. v. Town of Pittsfield, 2006 WI App 40, 290 Wis. 2d
474, 711 N.W.2d 672 (Ct. App. 2006) (injunctive relief preferable to remedy of
lost profits); Ray Anding Const., Inc. v. Monroe City School Bd., 867 So. 2d 1005
(La. Ct. App. 2d Cir. 2004) (recognizing a fundamental distinction between
injunctive relief to stay the award of a contract and injunctive relief directing
the award of a contract to the protesting bidder); Broadmoor, L.L.C. v. Ernest N.
Morial New Orleans Exhibition Hall Authority, 865 So. 2d 136 (La. Ct. App. 4th
Cir. 2003), writ granted, 868 So. 2d 702 (La. 2004) and decision aff’d, 867 So. 2d
651 (La. 2004) (granting a preliminary injunction to prevent the award of a
public contract by acceptance of a bid infected by material deviations that
caused the bid to be non-responsive.); M.P.G. Const., Inc. v. Department of
Transp. and Development, State of La., 878 So. 2d 624 (La. Ct. App. 1st Cir.
2004), writ denied, 876 So. 2d 85 (La. 2004) (refusing delay damages to success-
ful bidder caused by injunctive relief); City of Sweetwater v. Solo Const. Corp.,
823 So. 2d 798 (Fla. 3d DCA 2002) (granting permanent injunction enjoining a
public owner from contracting with any entity other than the low bidder protes-
tor); B.F. Carvin Const. Co., Inc. v. Jefferson Parish Council, 707 So. 2d 1326
(La. Ct. App. 5th Cir. 1998).

See also 2000 Model Procurement Code for State and Local Governments
§ 9-101(6) (requiring stay of award pending protest, unless the public agency
makes a written determination that “award of the contract without delay is nec-
essary to protect substantial interests of the [state]”).

2See Seacoast Builders, Inc. v. Howell Tp. Bd. of Educ., 315 N.J. Super.
442, 718 A.2d 1225, 129 Ed. Law Rep. 1120 (Law Div. 1998). See also Caddell
Construction Company v. United States, 125 Fed. Cl. 30 (2016) (enjoining the
government from proceeding to award the contract, and directing a limited re-
opening of bidding).
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affect.3

Injunctions are difficult to obtain because of the requirement
that the claimant prove “irreparable harm,” “substantial likeli-
hood of prevailing on the merits,” and abuse of discretion amount-
ing to irrational, arbitrary or capricious conduct.4 A difficult
hurdle for any protester seeking injunctive relief is the require-
ment for the posting of an injunction bond under Federal Rule of
Civil Procedure 65 and similar state rules as a precondition to
the granting of any injunction.5

The protester faces substantial liability in the event the chal-

3See also Rochon Corp. v. City of St. Paul, 814 N.W.2d 365 (Minn. Ct. App.
2012) (where a city allowed a bidder to correct a clearly established bid mistake
in the amount of $619,000 but also allowed the bidder to add an additional
$89,000 to the corrected contract price without explanation the contract was
void as a matter of law for violation of the competitive bidding law).

4See Philips Brothers Electrical Contractors, Inc. v. Valley Forge Sewer
Authority, 999 A.2d 652 (Pa. Commw. Ct. 2010) (refusing injunctive relief in the
absence of a showing that such relief would not hamstring the public interest by
delaying repair work on wastewater pump stations susceptible to potential
malfunctions that could harm public sewer and water systems); Weeks Marine,
Inc. v. U.S., 575 F.3d 1352 (Fed. Cir. 2009) (holding that a bidder is not entitled
to injunctive relief unless it can prove that the government had no “rational
basis” for the conduct protested); Capitol Paving of D.C., Inc. v. District of
Columbia, 496 F. Supp. 2d 54 (D.D.C. 2007) (reviewing grounds for injunctive
relief, and denying a motion for preliminary injunction due to lack of irrepara-
ble harm); Greenmoor, Inc. v. Burchick Const. Co., Inc., 2006 PA Super 252, 908
A.2d 310 (2006) (denying a bidder’s motion for preliminary injunction due to
lack of irreparable harm); A & D Fire Protection, Inc. v. U.S., 72 Fed. Cl. 126
(2006) (denying motion for preliminary injunction); Ceres Environmental
Services, Inc. v. U.S., 52 Fed. Cl. 23 (2002) (denying protestor’s request for
injunctive relief because the granting of an injunction would damage other
interested parties). See also EDP Enterprises, Inc. v. U.S., 56 Fed. Cl. 498
(2003) (“denying injunctive relief to enjoin performance of a contract, given the
unlikelihood of success on the merits, balance of equities in favor of the govern-
ment and the public, and lack of irreparable harm”); PCI/RCI v. U.S., 37 Fed.
Cl. 785 (1997); C.D. Peters Const. Co., Inc. v. Tri-City Regional Port Dist., 281
Ill. App. 3d 41, 216 Ill. Dec. 876, 666 N.E.2d 44 (5th Dist. 1996); Harmony
Const., Inc. v. State Dept. of Transp., 668 A.2d 746 (Del. Ch. 1995); Minnesota
Chapter of Associated Builders and Contractors, Inc. v. County of St. Louis, 825
F. Supp. 238 (D. Minn. 1993); Mark Dunning Industries, Inc. v. Perry, 890 F.
Supp. 1504, 40 Cont. Cas. Fed. (CCH) ¶ 76846 (M.D. Ala. 1995); Vikonics, Inc. v.
U.S., 749 F. Supp. 315, 36 Cont. Cas. Fed. (CCH) ¶ 75960 (D.D.C. 1990); Coco
Bros., Inc. v. Pierce, 741 F.2d 675, 32 Cont. Cas. Fed. (CCH) ¶ 72809 (3d Cir.
1984); James Luterbach Const. Co., Inc. v. Adamkus, 577 F. Supp. 869, 20 Env’t.
Rep. Cas. (BNA) 1501 (E.D. Wis. 1984), judgment vacated on other grounds, 781
F.2d 599 (7th Cir. 1986).

5See NewMech Companies, Inc. v. Independent School Dist. No. 206, 558
N.W.2d 22, 115 Ed. Law Rep. 484 (Minn. Ct. App. 1997).
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lenge is rejected.6 The protestant’s liability to the public agency
when an improvidently awarded injunction is dissolved may
include damages for delay to the project and recovery of attorney’s
fees.7 Although commentators have suggested that requirements
for the posting of bonds in bid protest actions are unconstitu-
tional as a violation of due process,8 statutes or court rules in
numerous jurisdictions still require the posting of such bonds.9

Some jurisdictions also require the party to seek a temporary
injunction against contract award in order to preserve its right to
damages for improper award.10

Notwithstanding the hurdles, protestants have had success in
obtaining injunctions against the wrongful award of public
contracts. Four examples suffice: First, in Clark Construction Co.
v. Pena,11 a permanent injunction was granted to bar the award
of a contract on a federally funded state highway project to a dif-
ferent bidder after the invitation for bids had been wrongfully
canceled and then reissued. The U.S. District Court for the
Middle District of Alabama ruled that an injunction was appropri-
ate because mere recovery of bid preparation costs was insuf-
ficient to compensate the unsuccessful bidder for the loss of a
public contract. Secondly, in Modern Continental Construction
Co. v. City of Lowell,12 the Supreme Court of Massachusetts up-
held the granting of an injunction to prohibit a city from award-
ing a contract to a low bidder who the city had failed to
“prequalify” prior to bidding as required by statute. Thirdly, in
Bean Dredging Corp. v. United States,13 the United States Claims
Court issued an injunction preventing the government from

6See Page Communications Engineers, Inc. v. Froehlke, 475 F.2d 994, 17
Fed. R. Serv. 2d 357 (D.C. Cir. 1973) (.

7See Scheyd, Inc. v. Jefferson Parish School Bd., 412 So. 2d 567 (La. 1982).
8See Beaudreau v. Superior Court, 14 Cal. 3d 448, 121 Cal. Rptr. 585, 535

P.2d 713 (1975). See also Recent Case, Constitutional Law—Due Process—
Statute Requiring Plaintiffs to Post Security for Costs Held Violation of
Procedural Due Process, 89 Har. L. Rev. 1006 (1976).

9See Gram v. Village of Shoreview, 259 Minn. 145, 106 N.W.2d 553, 89
A.L.R.2d 325 (1960).

10PRN Associates LLC v. State, Dept. of Admin., 2009 WI 53, 317 Wis. 2d
656, 766 N.W.2d 559 (2009) (ruling that a bidder had no right to monetary dam-
ages for a public owner’s wrongful failure to award of a contract, where the bid-
der had failed to seek a temporary injunction at the time the contract was
awarded to another contractor).

11Clark Const. Co., Inc. v. Pena, 930 F. Supp. 1470 (M.D. Ala. 1996).
12Modern Continental Const. Co., Inc. v. City of Lowell, 391 Mass. 829, 465

N.E.2d 1173 (1984).
13Bean Dredging Corp. v. U.S., 19 Cl. Ct. 561, 36 Cont. Cas. Fed. (CCH)
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rejecting all bids. Finally, in Leslie and Elliott Co. v. Garrett,14 an
injunction was granted to prohibit contract performance until the
government complied with its own bidder debarment procedures.15

The issue of injunctive relief to unsuccessful bidders was
highlighted by the Supreme Court of Illinois in Keefe-Shea Joint
Venture, Inc. v. City of Evanston,16 a case of first impression in
which the court ruled that the element of “irreparable harm” was
satisfied upon proof that the bidding process was “unfair.” A bid-
der was awarded injunctive relief after proving that the low bid
was nonresponsive, that recovery of bid preparation costs rather
than lost profits was both unfair and a disincentive to public
agencies to uphold the competitive bidding laws, and that without
injunctive relief the contract would be awarded and well
underway before any court hearing could be held on the merits of
the protest. Under these circumstances, the court ruled that the
bidder was entitled to injunctive relief to preserve the status quo.

One type of injunctive relief is a writ of mandamus to compel a
public agency and its officials to comply with the law and to rem-
edy abuse of discretion relating to the award of a public contract.
Illustrative is State ex rel. Gaylor, Inc. v. Goodenow,17 in which an
unsuccessful low bidder for an electrical systems contract sought
a writ of mandamus to compel a county agency to award it a
contract notwithstanding the contractor’s own alleged minor
violations of Ohio’s prevailing wage law on prior projects. Al-
though the contractor had never been found in violation of the
prevailing wage law, the contracting agency combed Ohio Depart-
ment of Commerce records to find wage underpayments that the

¶ 75811, 1990 WL 12226 (1990).
14Leslie and Elliott Co., Inc. v. Garrett, 732 F. Supp. 191, 36 Cont. Cas.

Fed. (CCH) ¶ 75809 (D.D.C. 1990).
15See U.S. v. Government of Virgin Islands, 248 F. Supp. 2d 420 (D.V.I.

2003), aff’d in part, vacated in part on other grounds, remanded, 45 V.I. 764,
363 F.3d 276, 58 Env’t. Rep. Cas. (BNA) 1257 (3d Cir. 2004) (enjoining perfor-
mance of an awarded contract and granting permanent injunction barring its
performance, because the contract was awarded in violation of competitive bid-
ding laws).

16Keefe-Shea Joint Venture v. City of Evanston, 332 Ill. App. 3d 163, 266
Ill. Dec. 85, 773 N.E.2d 1155 (1st Dist. 2002). See also Skyline Contractors, Inc.
v. Spokane Housing Authority, 172 Wash. App. 193, 289 P.3d 690 (Div. 3 2012)
(The exclusive remedy by which a bidder may challenge a public agency’s refusal
to recognize its award of a contract to the bidder is by way of injunctive relief
precluding the award of the contract to another bidder. Pursuit of injunctive
relief is a pre-condition to suing the agency for damages for breach of the
awarded contract.).

17State ex rel. Gaylor, Inc. v. Goodenow, 125 Ohio St. 3d 407, 2010-Ohio-
1844, 928 N.E.2d 728, 159 Lab. Cas. (CCH) P 60986 (2010).
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court concluded were “unintentional.” The day after the contrac-
tor filed a lawsuit seeking a writ of mandamus against the agency
director and its commissioners, the agency awarded the contract
to another contractor with a higher bid. The Supreme Court of
Ohio ruled that mandamus was available to remediate the public
agency’s abuse of discretion in refusing to award a contract based
on an erroneous evaluation criteria of alleged violations of law
that had not been proven in other proceedings as intentional.

§ 2:184 Recovery under special statutes and common-law
principles—Generally

In recent years, a few unsuccessful bidders, frustrated by other
remedies, have sought to compel awards of contracts by invoking
various (1) special statutes, such as federal civil rights provi-
sions, false claims statutes, antitrust laws, and (2) state- and
common-law claims of tortious interference, defamation or
retaliation.1 The most widely invoked statutory claims have
sought relief under federal civil rights and antitrust statutes.

§ 2:185 Recovery under special statutes and common-law
principles—Civil rights laws

The civil rights provisions of 42 U.S.C.A. § 1983, which
constitutionally protect property interests from abridgement
under color of state law without adequate due process, have been
frequently invoked by unsuccessful bidders.1 Illustrative is Pa-

[Section 2:184]
1See 360 Const. Co., Inc. v. Atsalis Bros. Painting Co., 915 F. Supp. 2d 883

(E.D. Mich. 2012) (second low bidder, who sought to have the low bidder dis-
qualified by passing defamatory information on to the state DOT, which caused
the state to delay award to be significantly delayed, was not protected by a
qualified privilege and was liable to the low bidder for its increased cost of per-
formance); Oscar Renda Contracting, Inc. v. City of Lubbock, Tex., 463 F.3d 378
(5th Cir. 2006) (confirming a bidder’s right to have its bid fairly considered
without retaliation for its exercise of its First Amendment rights of free speech);
U.S. ex rel. Durcholz v. FKW Inc., 997 F. Supp. 1143 (S.D. Ind. 1998). See also
Redondo-Borges v. U.S. Dept. of Housing and Urban Development, 421 F.3d 1
(1st Cir. 2005) (rejecting due process claim for unconstitutional deprivation of
property); Lehman v. Village of Oak Park, IL, 420 F. Supp. 2d 892 (N.D. Ill.
2006) (same); U.S. v. Shasta Services, Inc., 440 F. Supp. 2d 1108 (E.D. Cal.
2006) (denying claim of bid protestor alleging violation of federal and state false
claims statutes).

[Section 2:185]
1See Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S. Ct.

2701, 33 L. Ed. 2d 548, 1 I.E.R. Cas. (BNA) 23 (1972); C & H Management, LLC
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